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(“[Flinding a strict definition of what constitutes a reasonable and non-discriminatory basis for a
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5, 2015 S, “BEES0] A% VjAAt) e - ATA R TS LANIRTAL SO -, A
AEA A|140%, ek, 2014

9) FRAND &<} of#jof 9] 3te]& AA g9 7ol gk AR AT S, “EEES]o] AT A PAH]
A - AT S TEs SHLE -7, AAEHA A|1405, T, 2014, 231-2334.

10) 294, “E5]d sfjoll et 28 AA= 4PgHbyof #et A+, E51% A-&9HE LA, 2020, 88H("FAF
A7} o} ol7oll7] Mol AHIA BHAIS] Ak AL Tefelo] ARRe AAALE AAske AS A
A& sh= GP 7|12 ‘#2505 @40A = 4] ¢7] W] nl=re] &2 GP 712 4 A&t 3
t}).

11) Damien Geradin, The Meaning of 'Fair and Reasonable” in the Context of Third-Party
Determination of FRAND Terms, 21 Geo. Mason L. Rev. 919, 956 n. 122 (2014) (“Interestingly, in
one discussion paper created by the ETSI General Assembly Ad Hoc Group in 2003, the reporters
(themselves representatives of RIM) wrote that ‘If one were to read the important
‘Georgia-Pacific’ case cited in United States law as a method to determine a ‘reasonable royalty’,
it can readily be seen to be a test that closely parallels the concept of ‘fair, reasonable, and
non-discriminatory license obligations.’”).

12) Christopher B. Seaman, Reconsidering the Georgia-Pacific Standard for Reasonable Royalty
Patent Damages, 2010 B.Y.U. L. Rev. 1661, 1681 (2010) (“For four decades, the calculation of a
reasonable royalty has been heavily influenced by the fifteen-factor test first articulated by the
district court in Georgia-Pacific Corp. v. United States Plywood Corp.”); 014, “Ed]| e 45004
LEofjulld 4APgo] AT T 2 491, I AR, A=Y A58, HAUEAT 2014, 407H(AH7A Y
=50l 7R SAM 7123t A AR AFY7IEE Hde] Y8 1o TE FE8REEE &9 A=
= & St} olof 7P Z3gt o] FARRL Atojofl APEA Rl 7A@/t hypothetical negotiation)2] Zx}t

E BIRS 15714 845 1E6] 94 AAEE AT 4 Qv & 19709 78 9 AP e
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0

ot

2. H|XPEX(non—-discriminatory) X

=4 FRAND 2tefo] HAPEZRl 240 % HA9] 322 sHes AASHL glon, 1 HjRbdA
20| F4=l= FRAND AAE&2] o] BE55] AHet HE AAA A %ﬂéﬁobﬂ e A
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Georgia-Pacific Corp. v. U.S. Plywood Corp. ®Zo]t}.”).

13) FRAND AXE&9] & 52 Aopr] gt 4 24 AAIRE A=4<] = Microsoft Corp. v.
Motorola, Inc., 2013 WL 2111217 (W.D. Wash. Apr. 25, 2013); Kassandra Maldonado, Breaching
RAND and Reaching for Reasonable: Microsoft v. Motorola and Standard-Essential Patent
Litigation, 29 Berkeley Tech. L.J. 419, 421 (2014) (“[Microsoft] [l court reached the first final
judgment of a RAND rate, . . .”) (emphasis added).

14) See Richard A. Epstein, Public Accommodations Under the Civil Rights Act of 1964: Why Freedom
of Association Counts As a Human Right, 66 Stan. L. Rev. 1241, 1251 (2014) (“In modern terms,

the obligation is to respect the commitments to charge reasonable and nondiscriminatory rates,
typically called RAND or FRAND obligations, where the F stands for ‘fair.””).

15) Doug Lichtman, Understanding the RAND Commitment, 47 Hous. L. Rev. 1023, 1050 (2010)
(“Although RAND is the common acronym used in the United States, in Europe the relevant
acronym is FRAND, which stands for “fair, reasonable and nondiscriminatory.”); Thomas F. Cotter,
Patent Holdup, Patent Remedies, and Antitrust Responses, 34 ]. Corp. L. 1151, 1207 n.200 (2009)
(“The terms TFRAND’ (meaning ‘fair, reasonable, and nondiscriminatory’) and ‘RAND’ (meaning
‘reasonable and nondiscriminatory’) are synonymous.”).

16) Damien Geradin, 7he Meaning of 'Fair and Reasonable” in the Context of Third-Party
Determination of FRAND Terms, 21 Geo. Mason L. Rev. 919, 928 (2014) (“[Allthough the notion
of non-discrimination is conceptually clearer than the notion of fairness and reasonableness, it
does raise highly complex considerations in particular cases.”).

17) Fei Deng et al., Comparative Analysis of Court-Determined FRAND Royalty Rates, 32-SUM
Antitrust 47, 48 (2018) ("Moreover, in a FRAND case, the nondiscriminatory component of FRAND
would appear to limit consideration to licenses with counter-parties that are ‘similarly situated’
to the prospective counter-party in question.”); David L. Newman, ‘Going Once ... Going Twice

. Licensed Under the Most Reasonable and Non-Discriminatory Bidding Terms!”, 11 Nw. J. Tech.
& Intell. Prop. 139, 154 (2013) (“By offering identical terms to any standards participant in an
open manner, the nondiscrimination prong of RAND will have been met.”);



AAEnole] Eaivgel el
EER

2 3 AlE7E Uk 18) ghH, BIRPEA 2719] Q|7 FRAND AAE8S Aol oA Aol 4
$ e A7 At CIE B0, g EEES] 802 Qlsto] AR 7HXo] Apo|7F WA oh=
897 & 5= Utk o] Y, EEESHAT I FUHE THIE $9E ¢ it 559A0l Sl
T2 AAEAES O = FRAND AAEEE T J8F 5= k& Aolt}.19) &, AAe&9 A}
5480 Ht=A] HI2PEA 274 fJHleh= Zlo] ofyn, @3] H|xpEA
7] él*]ié gs 71 9Igt shte] Rﬁ\iﬂi sidd 4= k.

v 270 el BEES] AR Yoks BE AXERA BY dAREo] F8dE 5 9l
+ 397t fle A2 ofYANh20) AR ZLE%C’} 895 751717} oFet2D HAo], [ALRE A
Al U= (similarly situated) AAEANAE HIRPEY 242 AASHA AF8=A] ¢a1,22) 123k
2 o] @A thgAo|th.23) FRAND Eefofx|9] BixpEA 2o gt onl7t T4 279

E;o

BN
o
1o
i
rlo
S~
=)
M
ok
i

fu} mkN

18) Jorge L. Contreras, Global Rate Setting: A Solution for Standards-Essential Patents? 94 Wash. L.
Rev. 701, 722 (2019) (“In TCL v. Ericsson, the court held that that similarly situated firms include
‘all firms reasonably well-established in the world market’ for telecommunications products, thus
entitling TCL, a producer of relatively inexpensive smartphones, to the same favorable royalty
rates that the SEP holder had previously offered to producers of more expensive smartphones
such as Apple and Samsung.”).

19) TCL Commc'n Tech. Holdings, Ltd. v. Telefonaktiebolaget LM Ericsson 943 F.3d 1360, 1369 (2019)
(" In the absence of a credible showing that Ericsson’s SEPs add a measurable incremental value,’
explained the court, ‘there is no basis for essentially discriminating on the basis of the average
selling price where a floor would result in a higher effective rate for lower price phones.””)

(emphasis added).

20) David J. Teece & Edward F. Sherry, Standards Setting and Antitrust, 87 Minn. L. Rev. 1913, 1960
(2003) (“lllf the patent holder seeks, for example, a 1% royalty for the one patent that is
implicated by the standard, its terms are non-discriminatory’ if every licensee is asked to pay the
same 1% royalty.”) (emphasis added); Jorge L. Contreras, Global Rate Setting' A Solution for
Standards-Essential Patents?, 94 Wash. L. Rev. 701, 722 (2019) (“[A] SEP holder may not
discriminate in what it charges to different licensees.”) (emphasis added).

21) Daniel A. Crane, Patent Pools, RAND Commitments, and the Problematics of Price Discrimination
373 (BenjaminN. Cardozo Sch. of Law Jacob Burns Inst. for Advanced Legal Studies, Working
Paper No. 232, 2008), available at file:///C:/Users/sphwa/Downloads/SSRN-id1120071.pdf (“[Tlhe
‘nondiscriminatory’ prong of the RAND commitment should be read narrowly to prohibit only
discriminatory licensing to potential downstream rivals and not price discrimination more
generally, else the RAND commitment turn into an inflexible commitment to license at identical
terms to all potential licensees.”).

22) Dennis W. Carlton & Allan L. Shampine, An FEconomic Interpretation of FRAND, 9 ].
COMPETITION L. & ECON. 531, 546 (2013), available at
file:///C:/Users/sphwa/Downloads/9]JCompLEcon531%20(1).pdf (“‘Non-discriminatory,” in the
context of a SSO setting standards for competing firms can be interpreted to mean that all
implementers of the standard should be offered licenses to the technology, and all ‘similarly
situated’ firms should pay the same royalty rate.”); id. at 548 (“One alternative interpretation of
non-discrimination that would address the strategic behavior concerns discussed above .... Note
that this interpretation of FRAND still allows some differences in royalty rates across industries
if some industries do not use the common component, or if different industries use different
common components.”) (emphasis added).

23) Jorge L. Contreras, Global Rate Setting: A Solution for Standards-Fssential Patents? 94 Wash. L.
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Rev. 701, 722 (2019) (“Today, most courts and commentators agree that in order to comply with
the non-discrimination prong of a FRAND commitment, a SEP holder must treat ‘similarly
situated’ licensees in a similar manner. Commentators have understood this constraint to allow
a SEP holder to charge differential royalty rates to product manufacturers based on their size or
market share, even if they are otherwise similarly situated, on the basis that sellers of more
products will pay more in royalties.”) (emphasis added) (footnote omitted); Jorge L. Contreras, A4
Brief History of FRAND: Analyzing Current Debates in Standard Setting and Antitrust Through a
Historical Lens, 80 Antitrust L.J. 39, 78 (2015) (*Most commentators agree that
“non-discriminatory” does not mean that all licenses must be granted on identical terms.”)

(emphasis added).

24) Damien Geradin, 7he Meaning of 'Fair and Reasonable’ in the Context of Third-Party
Determination of FRAND Terms, 21 Geo. Mason L. Rev. 919, 927-28 (2014) (“The
non-discrimination element of FRAND generally is easier to interpret than are notions of fairness
and reasonableness . . .”).

25) 2L o7 $A, "EEEI] 2A% BAAe) B - WATART AT} LAIRTAL FHow ), A
£¥2 A140%, T, 2014, 233 WU Qo] BE Ao RNE FUT S5o] AARE |
Frolof ghths el WAk oy, AR F50| the A90)E EEEs el el BAL A4
TR 5 A A0 w]0] 19 e Aol Rt B 4 gtk WA 208 FET)
T Hojof g Aolt}).

26) orge L. Contreras & David L. Newman, Developing a Framework for Arbitrating
Standards-FEssential Patent Disputes, 2014 J. DISPUTE RESOL. 40 (2014), available at
file:///C:/Users/sphwa/Downloads/2014JDispResol23.pdf (“As numerous commentators have
noted, it is notoriously difficult to determine, or even estimate, a FRAND royalty rate when the
license agreements and settlements relating to the relevant SEPs are confidential.”).

27) Microsoft’} Motorolas AtH= FRAND &eF fJutof| ZAst] A5 A71519, Ay HYS FFES]EAR]
Motorola”t FRAND AAI=E&9] 349 AR AAIRE 3719 ﬂiv_——#ﬂ AR A 2Fof| 4 9] §*1§-g(2 25%)& &
Bof| AAGE o] 95 ZAZ wiASE AHHl: Microsoft Corp. v. Motorola, Inc., 2013 WL 2111217, at
*64-*74 (W.D. Wash. Apr. 25, 2013).

28) Damien Geradin, 7he Meaning of 'Fair and Reasonable’ in the Context of Third-Party
Determination of FRAND Terms, 21 Geo. Mason L. Rev. 919, 928 (2014) (“There will, however,
always be some variations in the terms offered to licensees that may appear to be similarly
situated, as licensing terms cover a wide array of issues. This includes not only the level of fees—
including upfront payments, per-unit fees, and running royalty rates—but also other aspects, such
as the volume of licensed products, scope of license (e.g., products, territory, ‘have made’ rights,
etc.), exhaustion of patent rights, cross-licenses, other technology transfer, technical support,
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possible product purchases, the formation of broader business relationships and cooperation, and
any other business value exchanged.”).

29) 20119 129 5¢9 F= AASFRANH LS H]i}m“ Z20] ZAste] skol(Huawei)olAl 44, & 5 55
ARGA A AARE AAEET U HAREES FRAND AAEE&2 A3t ©F ot Jyh-An Lee,
Implementing the FRAND Standard in China, 19 Vand. J. Ent. & Tech. L. 37, 75 (2016) (‘In
determining a non-discriminatory rate, the Huawei court held that the SEP holders should charge
the standard implementers the same royalty rate in other transactions with the same fundamental
conditions.”).

30) TCL Commc'n Tech. Holdings, Ltd. v. Telefonaktiebolaget LM Ericsson, 2018 WL 4488286, at *30
(C.D. Cal. Sept. 14, 2018), rev'd in part, vacated in part, 943 F.3d 1360 (Fed. Cir. 2019) (“The
Court concludes that for purposes of license comparisons the analysis should include all firms
reasonably well-established in the world market. This implies a necessarily wide spectrum, and
correctly so for several reasons. First, ETSI contemplates facilitating competition in the market,
particularly from emerging firms. Second, excluding from the analysis the largest firms in the
market would have the effect of insulating them, and further contributing to their dominant
positions, by imposing a barrier in the form of higher rates for those not at the top end of the
market. By the same token, TCL overstates the nature of the concern for small and medium sized
firm. Third, permitting Ericsson to define similarly situated very narrowly by picking and choosing
criteria with no relation to its SEPs or the FRAND commitment would effectively allow Ericsson
to read the non-discrimination prong out of the FRAND commitment.’) (emphasis added)
(internal footnote omitted).

31) i4i Ltd. P'ship v. Microsoft Corp., 598 F.3d 831, 855 (Fed. Cir. 2010) ("As for using the baseline
royalty rate ($96) as the starting point for the Georgia—Pacific analysis, Wagner opined that it was
necessary because of Microsoft's business strategy.”); Jonathan H. Ashtor, Opening Pandora's Box:
Analyzing the Complexity of U.S. Patent Litigation, 18 Yale J. L. & Tech. 217, 249 (2016) ('Finally,
in Uniloc, the Federal Circuit rejected the longstanding '25% Rule of Thumb," which was used to
set a baseline royalty rate as a starting point of damages calculations.").

32) Jyh-An Lee, Implementing the Frand Standard in China, 19 Vand. J. Ent. & Tech. L. 37, 75 (2016)
(“The royalty rate under other licenses for the same patent is occasionally an important factor to
determine the ‘reasonableness,’” as well.”) (footnote omitted).

33) Broadcom Corp. v. Qualcomm, Inc., 501 F.3d 297, 304 (3d Cir. 2007) (“Given the potential for
owners of IPRs, through the exercise of their rights, to exert undue control over the
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implementation of industry-wide standards, the ETSI requires a commitment from vendors whose
technologies are included in standards to license their technologies on fair, reasonable, and
non-discriminatory (FRAND’) terms. Neither the ETSI nor the other relevant SDOs further define
FRAND.”) (emphasis added); Layne S. Keele, Holding Standards for Randsome: A Remedial
Perspective on RAND Licensing Commitments, 64 U. Kan. L. Rev. 187, 191 (2015) (“[TIhe RAND
commitments ... have remained intentionally vague ...”).

34) Ericsson, Inc. v. D-Link Sys., Inc., 773 F.3d 1201, 1231 (Fed. Cir. 2014) (“RAND terms’ vary from
case to case.”).

35) Jyh-An Lee, /mplementing the FRAND Standard in China, 19 Vand. ]. Ent. & Tech. L. 37, 69 (2016)
(“A ‘reasonable royalty’ is at the heart of FRAND commitment.”) (footnote omitted).

36) 35 U.S.C. § 284 (2011) (“Upon finding for the claimant the court shall award the claimant damages
adequate to compensate for the infringement, but in no event less than a reasonable royalty for
the use made of the invention by the infringer, together with interest and costs as fixed by the
court.”); Mars, Inc. v. Coin Acceptors, Inc., 527 F.3d 1359, 1366 (Fed. Cir. 2008) (“Despite the
broad language of § 284, patentees tend to try to fit their damages into the ‘lost profits'
framework, or else fall back on the statutory grant of a reasonable royalty.”); Dennis S. Corgill,
Competitive Injury and Non-Exclusive Patent Licensees, 71 U. Pitt. L. Rev. 641, 646 (2010) (“In
practice, courts award two kinds of compensatory damages-a reasonable royalty and lost profits
damages.”).
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37) See, e.g., 2018 Patent Litigation Study, PricewaterhouseCoopper (Jan. 5, 2021) (& E1142] Ao
whE e gel 4 Ax]so] oJg SEAbo] JA] A 7ket) oF 60%elAl ol 8EI9l Aol Adololst &
2124 AA7 9t Eghibgol oF 21%E AR5t US). <http://www.ipwatchdog.com/wp-content/
uploads/2018/09/2018-pwc-patent-litigation-study. pdf).

38) Hartford Nat. Bank & Tr. Co. v. B.F. Drew & Co., 188 F. Supp. 353, 360 (D. Del. 1960), aff'd, 290
F.2d 589 (3d Cir. 1961) (“A reasonable royalty is often higher than an established royalty ... The
lowest return for a measure of damages would be on the basis of an established royalty.”)

(emphasis added).

39) Bo Zeng, Lucent v. Gateway: Putting the 'Reasonable” Back into Reasonable Royalties, 26 Berkeley
Tech. L.J. 329, 356 (2011) (“Reasonable royalties, by definition, are not established royalties.
Reasonable royalties are a legal fiction to determine what a hypothetical willing licensor and
licensee would have agreed upon.”) (emphasis added).

40) IRt A9 AEE= 18629 14 HolA o] H1, T ¥g= vl= Aol s #[A|=oiFlrh
Suffolk Co. v. Hayden, 70 U.S. 315, 320 (1865) (“This question of damages, under the rule given
in the statute, is always attended with difficulty and embarrassment both to the court and jury.
There being no established patent or license fee in the case, in order to get at a fair measure
of damages, or even an approximation to it, general evidence must necessarily be resorted to.”)
(emphasis added); Bo Zeng, Lucent v. Gateway. Putting the 'Reasonable” Back into Reasonable
Royalties, 26 Berkeley Tech. L.J. 329, 332 (2011) (“Before Georgia-Pacific and the establishment
of the Federal Circuit, the Supreme Court ruled that, in the absence of an established royalty, the
courts can resort to general evidence to approximate a reasonable royalty. General evidence
could be anything related to the nature of the invention, its utility and advantages, and the extent
of use involved.”) (emphasis added) (citing Dowagiac Mfg. Co. v. Minnesota Moline Plow Co., 235
U.S. 641, 648(1915)).

41) Dowagiac Mfg. Co. v. Minnesota Moline Plow Co., 235 U.S. 641, 649 (1915) (“If there had been
an established royalty, the jury could have taken that sum as the measure of damages. In the
absence of such royalty, and in the absence of proof of lost sales or injury by competition, the
only measure of damages was such sum as, under all the circumstances, would have been a
reasonable royalty for the defendant to have paid.”) (emphasis added); David O. Taylor, Using
Reasonable Royalties to Value Patented Technology, 49 Ga. L. Rev. 79, 99 (2014) (“In 1915,
however, the Supreme Court, in Dowagiac Manufacturing Co. v. Minnesota Moline Plow Co.,
ultimately clarified that reasonable royalties may be awarded in the absence of specific evidence
of lost profits or established royalties.”).

42) Adam Friedman, Damages Control: Returning Royalties to Their Reasonable Roots, 15 ]. Marshall
Rev. Intell. Prop. L. 827, 831 (2016) (“The reasonable royalty, understood as a separate category
to consider independently of lost profits, was created by the courts in order to allow sufficient
recovery for those patent-holders who could not satisfy the evidentiary burdens needed to show
lost profits or established royalty.”) (emphasis added); David O. Taylor, Using Reasonable Royalties
to Value Patented Technology, 49 Ga. L. Rev. 79, 112 (2014) (“As shown, judges originally
developed the concept of reasonable royalties to avoid injustice. They sought to provide more
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than mere nominal damages to patent owners who, despite proving infringement and lack of
invalidity, were unable to prove entitlement to actual damages—either lost profits or lost
royalties--or disgorgement of infringers' profits.”) (emphasis added).

43) Suffolk Co., 70 U.S. at 320; Dowagiac Mfg. Co., 235 U.S. at 648.

44) John C. Jarosz & Michael ]J. Chapman, 7The Hypothetical Negotiation and Reasonable Royalty
Damages: The Tail Wagging the Dog, 16 Stan. Tech. L. Rev. 769, 778 (2013) (“No substantive
changes have been made to the statutory language pertaining to the calculation of patent
damages since 1952.").

45) Lucent Techs., Inc. v. Gateway, Inc., 580 F.3d 1301, 1324 (Fed. Cir. 2009) (“[Alll running royalties
have at least two variables: the royalty base and the royalty rate.”) - (internal quotation omitted);
Ericsson Inc. v. D-Link Sys., Inc., No. 6:10-CV-473, 2013 WL 4046225, at *13 (E.D. Tex. Aug. 6,
2013), aff'd in part, vacated and remanded, 773 F.3d 1201 (Fed. Cir. 2014) (“Calculation of a
reasonable royalty requires determination of two separate and distinct amounts: 1) the royalty
base, or the revenue pool implicated by the infringement; and 2) the royalty rate, or the

percentage of that pool ‘adequate to compensate’ the plaintiff for the infringement.”) (citing
Cornell Univ. v. Hewlett-Packard Co., 609 F.Supp.2d 279, 286 (N.D.N.Y, 2009)).

46) Lindemann Maschinenfabrik GmbH v. Am. Hoist & Derrick Co., Harris Press & Shear Div., 895
F.2d 1403, 1406 (Fed. Cir. 1990) (“The patentee must then prove the amount of damage.”); City
of Aurora, Colo. ex rel. Aurora Water v. PS Sys., Inc., 720 F. Supp. 2d 1243, 1255 (D. Colo. 2010)
(“Once infringement is established, a patentee only bears the burden of proving the amount of
damages.”) (emphasis in original).

47) John C. Jarosz & Michael ]J. Chapman, The Hypothetical Negotiation and Reasonable Royalty
Damages: The Tail Wagging the Dog, 16 Stan. Tech. L. Rev. 769, 775 (2013) (“[A] reasonable
royalty damages determination, like any other damages determination, must not be based on
speculation, and that courts must be vigilant in preventing flexibility from lapsing into
speculation and guesswork.”).

48) Brian J. Love, Patentee Overcompensation and the Entire Market Value Rule, 60 Stan. L. Rev. 263,
272 (2007) (“Now that we have seen how courts have expanded the entire market value rule over
time, this Part demonstrates that, as a result, the doctrine routinely overcompensates patentees
relative to their inventive contribution to society.”) (emphasis added).
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49) Josh Friedman, Apportionment: Shining the Light of Day on Patent Damages, 63 Case W. Res. L.
Rev. 147, 150 (2012) (“Apportionment was a part of damage calculations for over a century. But
it has scarcely been used in the last fifty years and has never been formally applied to reasonable
royalty calculations.”).

50) AAAG7IA] Y29 282 EFHE9] 7= g 100%2 st 284t A I AkE 23tk Josh
Friedman, Apportionment: Shining the Light of Day on Patent Damages, 63 Case W. Res. L. Rev.
147, 180 (2012) (“Invoking the entire market value rule within apportionment would require a 100
percent apportionment finding. In order for a jury to find that 100 percent of the infringing
product’s value comes from the patented component, a plaintiff should still have to prove that
the component is the basis for consumer demand.”).

51) Paper Converting Machine Co. v. Magna-Graphics Corp., 745 F.2d 11, 22 (Fed. Cir. 1984) (“The
‘entire market value rule’ allows for the recovery of damages based on the value of an entire
apparatus containing several features, even though only one feature is patented.”); Kings
Instrument Corp. v. Perego, 65 F.3d 941, 950 n.4 (Fed. Cir. 1995) (“Under [the EMVR], courts have
allowed recovery of lost profits or a reasonable royalty based not only on the profit from the
patented part, but also on non-patented parts.”).

32 AA RO ZASE &FujAldsE AR 272} AR F39F gro 2 APgHtt: Lucent Techs., Inc.

v. Gateway, Inc., 580 F.3d 1301, 1324 (Fed. Cir. 2009) ( [A]H running royalties have at least two

variables: the royalty base and the royalty rate.”) - (internal quotation omitted); Ericsson, Inc. v.

D-Link Sys., 2013 WL 4046225, at 13 (E.D. Tex., Aug. 6, 2013) affd in part vacated and

remanded, 773 F.3d 1201 (Fed. Cir. 2014) (“Calculation of a reasonable royalty requires

determination of two separate and distinct amounts: 1) the royalty base, or the revenue pool
implicated by the infringement; and 2) the royalty rate, or the percentage of that pool ‘adequate
to compensate’ the plaintiff for the infringement.”) (citing Cornell Univ. v. Hewlett-Packard Co.,

609 F.Supp.2d 279, 286 (N.D.N.Y, 2009)).

53) mlte] WA ALAC] Bk TAM A AAs-gen], Salve] LR, SRR 2016,
257-281H4.

54) See Ericsson, Inc. v. D-Link Systems, Inc., 773 F.3d 1201, 1226 (2014) (“Logically, an economist
could do this in various ways—by careful selection of the royalty base to reflect the value added
by the patented feature, where that differentiation is possible; by adjustment of the royalty rate
so as to discount the value of a product's non-patented features; or by a combination thereof.
The essential requirement is that the ultimate reasonable royalty award must be based on the
incremental value that the patented invention adds to the end product.”) (emphasis added); see
also Commonwealth Scientific and Indus. Research Organisation, 809 F.3d at 1301 (“[Als we have
repeatedly held, ‘[tlhe essential requirement’ for reliability under Daubert “is that the ultimate
reasonable royalty award must be based on the incremental value that the patented invention
adds to the end product.” In short, apportionment.”) (alteration in original) (emphasis added)
(quoting Ericsson, Inc. v. D-Link Systems, Inc., 773 F.3d 1201, 1226 (2014)); See also Jaimeson
Fedell, A Step in the Right Direction: Patent Damages and the Elimination of the Entire Market
Value Rule, 98 Minn. L. Rev. 1143, 1150 (2014) (“[Apportionment] results in the court forcing
patentees to adjust reasonable royalty calculations based on the percentage value their patent
actually created. For example, in Lucent Technologies, Inc. v. Gateway., the court used
apportionment to reject a jury verdict because the royalty rate was not low enough to reflect the
true value that the patentee actually created.”) (emphasis added) (citing Lucent Technologies, Inc.

52
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v. Gateway, Inc., 580 F.3d 1301, 1338-29 (Fed. Cir. 2009)).

55) Karen D. McDaniel & Gregory M. Ansems, Damages in the Post-Rite Hite Era: Convoyed Sales
Illustrate the Dichotomy in Current Damages Law, 78 J. Pat & Trademark Off. Soc'y 461, 467
(1996) (“When the patented component does not serve as the basis of customer demand for the
entire machine, but rather represents only a small part of the total value of the machine, the
court engages in an ‘apportionment’ analysis.”) (emphasis added).

56) See Commonwealth Scientific and Indus. Research Organisation, 809 F.3d at 1301 (“[Als we have
repeatedly held, ‘[tlhe essential requirement’ for reliability under Daubert “is that the ultimate
reasonable royalty award must be based on the incremental value that the patented invention
adds to the end product.” In short, apportionment.’) (alteration in original) (emphasis added)
(quoting Ericsson, Inc. v. D-Link Systems, Inc., 773 F.3d 1201, 1226 (2014)); see also Erick S. Lee,
Historical Perspectives on Reasonable Royalty Patent Damages and Current Congressional Efforts
for Reform, 13 UCLA J.L. & Tech. 1, 2 (2009) (“The controversy surrounding this provision of
patent law is due to the inherent imprecision in calculating the value of the recovery amount.”)

(emphasis added).

57) See Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292, 1317 (Fed. Cir. 2011) (“To be admissible,
expert testimony opining on a reasonable royalty rate must ‘carefully tie proof of damages to the
claimed invention's footprint in the market place.’””) (emphasis added) (quoting ResQNet.com, Inc.
v. Lansa, Inc., 594 F.3d 860, 869 (Fed. Cir. 2010)).

58) Jorge L. Contreras & Richard J. Gilbert, A Unified Framework for RAND and Other Reasonable
Royalties, 30 Berkeley Tech. L.J. 1451, 1479 (2015) (“Throughout the mid-twentieth century,
federal courts adjudicated reasonable royalty damages cases based on the intrinsic value of the
infringed patents.”) (emphasis added); F2}5 - Aein], E5H 9] &ajujAE, SHESHAL 2016, 2549
Ho] EofjuldAS Aok A2 Aol obd ZHAHIEE) 2] ZdolTt.”).

59) Virnetx, Inc. v. Cisco Sys., Inc., 767 F.3d 1308, 1330 (Fed. Cir. 2014) ([Wle have long
acknowledged that ‘any reasonable royalty analysis necessarily involves an element of
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approximation and uncertainty.””) (quotation Lucent Techs., Inc. v. Gateway, Inc., 580 F.3d 1301,
1325 (Fed. Cir. 2009)).

60) Del Mar Avionics, Inc. v. Quinton Instrument Co., 836 F.2d 1320, 1327 (Fed. Cir. 1987) (“When
the amount of the damages is not ascertainable with precision, reasonable doubt is appropriately
resolved against the infringer.”).

61) TWM Mfg. Co. v. Dura Corp., 789 F.2d 895, 899 (Fed. Cir. 1986) (“Section 284 does not mandate
how the district court must compute that figure, only that the figure compensate for the
infringement.”);

62) Id. at 898 (“The methodology of assessing and computing damages under 35 U.S.C. § 284 is within
the sound discretion of the district court.”)

63) Bo Zeng, Lucent v. Gateway- Putting the "Reasonable” Back into Reasonable Royalties, 26 Berkeley
Tech. L.J. 329, 338 (2011) (“In sum, prior to Lucent, the Federal Circuit did not scrutinize damage
awards in detail and generally deferred to the district court.”).

64) Bo Zeng, Lucent v. Gateway- Putting the "Reasonable"” Back into Reasonable Royalties, 26 Berkeley
Tech. L.J. 329, 338 (2011) (“In sum, prior to Lucent, the Federal Circuit did not scrutinize damage
awards in detail and generally deferred to the district court.”).

65) See Exmark Mfg. Co. Inc. v. Briggs & Stratton Power Prod. Grp., LLC, 879 F.3d 1332, 1350 (Fed.
Cir. 2018) (“The expert's analysis under Georgia—Pacific factor thirteen—the portion of realized
profits attributable to non-patented elements—was also troublesome. Exmark's expert
acknowledged that other elements of the mowers affect sales and profits of the mowers, including
durability, reliability, brand position, dealer support, and warranty. But she failed ro conduct any
analysis indicating the degree to which these considerations impact the market value or

profitability of the mower and therefore impacted her suggested 5% royalty rate.) (emphasis
added).

66) Alexander L. Clemons, Beyond the Smallest Salable Unit How Surveys Provide a Path from Recent
Case Law to an Appropriate Royalty Base, 6 Landslide 36 (2014) (“In recent opinions, the U.S.
Court of Appeals for the Federal Circuit (CAFC) has increasingly scrutinized reasonable rovyalty
calculations and demanded that both royalty bases and royalty rates be closely tailored to the
specific facts of the case at issue.”).
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67) Ryan Sullivan et al., Downgrade to "Neutral” A Diminishing Role of the Georgia-Pacific Factors
in Reasonable Royalty Analyses, 50 Les Nouvelles 134, 135 (2015) (“This explanation might be
compelling if the Georgia-Pacific factors did indeed provide a well-defined method for
mathematically quantifying a reasonable royalty. Unfortunately, they do not. The court in
Georgia-Pacific agreed when it stated that ‘there is no formula by which these factors can be
rated precisely in the order of their relative importance or by which their economic significance
can be automatically transduced into their pecuniary equivalent.””) (emphasis added) (quoting
Georgia-Pac. Corp. v. U.S. Plywood Corp., 318 F. Supp. 1116, 1120-21 (S.D.N.Y. 1970)); Michael
J. Chapman, Using Settlement Licenses in Reasonable Royalty Determinations, 49 IDEA 313, 324
(2009) (“There is no mathematical formula for the determination of a reasonable royalty.”); John
J. Barnhardt, III, Revisiting A Reasonable Royalty As a Measure of Damages for Patent
Infringement, 86 J. Pat. & Trademark Off. Soc'y 991 (2004) (“This effort [to determine damages,
usually including determination of a ‘reasonable royalty] frequently seems to be a subjective
exercise guided loosely by inconsistent precedent, royalty rates that may or may not have been
‘established’ to varying degrees and by the fifteen non-exclusive ‘factors’ listed in
Georgia-Pacific.”) (emphasis added) (citation omitted).

68) Daralyn J. Durie & Mark A. Lemley, A Structured Approach to Calculating Reasonable Royallties,
14 Lewis & Clark L. Rev. 627, 632 (2010) (“That case, like 95% of patent cases in that decade,
was tried to a judge, not a jury. And judges must explain how they balance the factors. But by
1994, the situation had changed--70% of patent trials were before a jury.”) (internal footnote
omitted).

69) Christopher S. Marchese et al., Retooling Patent Damages Law for NPE Cases, 14 Sedona Conf.
J. 47, 52 (2013) (*Georgia-Pacific asks a lay jury, with little to no experience in the patent
licensing world, to indulge this fiction and thereby derive an award of damages.”).

70) Daralyn J. Durie & Mark A. Lemley, A Structured Approach to Calculating Reasonable Rovyalties,
14 Lewis & Clark L. Rev. 627, 632 (2010) (“[Jludges must explain how they balance the factors.”);
id. (“Jury verdicts almost always award reasonable royalty damages as a simple number--either a
percentage of sales or a dollar amount. A judge who must review that verdict for reasonableness
faces a quandary.”) (emphasis added).
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71) TWM Mfg. Co. v. Dura Corp., 789 F.2d 895, 899 (Fed. Cir. 1986).

72) John C. Jarosz & Michael ]J. Chapman, The Hypothetical Negotiation and Reasonable Royalty
Damages: The Tail Wagging the Dog, 16 Stan. Tech. L. Rev. 769, 782 (2013) (“The most important,
and lasting, impact of Georgia-Pacific ... has been the elevation of a hypothetical negotiation
construct as the primary tool for considering reasonable royalty damages.”).

73) Robert Harkins, Shift Sands: New Developments, Trends, and Strategies in IP litigation, 2011 WL
2532986, at 14 (2011) (“Damages are always difficult for plaintiffs to prove, because the
reasonable royalty test is completely hypothetical and rarely backed up by actual licenses for the
same technology at the same time.”).

74) Dow Chem. Co. v. Mee Indus., Inc.,, 341 F.3d 1370, 1382 (Fed. Cir. 2003) (“Should
[patentee-plaintiff] prove infringement of claims 23 and 24 the district court should consider the
so-called Georgia-Pacific factors ... in detail ...”) (emphasis added) (internal citation omitted).

75) Minks v. Polaris Indus., Inc., 546 F.3d 1364, 1372 (Fed. Cir. 2008) (“A determination of the royalty
stemming from a hypothetical negotiation is often made by assessing factors such as those set
forth in Georgia—Pacific Corp. v. U.S. Plywood Corp.”) (emphasis added); Bianco v. Globus Med.,
Inc., 53 F. Supp. 3d 929, 933 n. 2 (E.D. Tex. 2014) (“The ‘Georgia—Pacific factors,” taken from the
decision in Georgia—Pacific Corp. v. U.S. Plywood Corp ... are the factors frequently considered
in determining the royalty rate that would likely have been agreed upon at the conclusion of a
hypothetical negotiation between the parties.”).
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76) Rite-Hite Corp. v. Kelley Co., 56 F.3d 1538, 1554 (Fed. Cir. 1995) (en banc) (“The hypothetical
negotiation requires the court to envision the terms of a licensing agreement reached as the result
of a supposed meeting between the patentee and the infringer at the time infringement began.”)
(emphasis added); Brent Rabowsky, Recovery of Lost Profits on Unpatented Products in Patent
Infringement Cases, 70 S. Cal. L. Rev. 281, 283 (1996) (“[A] reasonable royalty award is a
prediction of the result of a hypothetical license negotiation between the plaintiff and

defendant.”) (emphasis added).
77) Radio Steel & Mfg. Co. v. MTD Prod., Inc., 788 F.2d 1554, 1557 (Fed. Cir. 1986) (“The

determination of a reasonably royalty, however, is based not on the infringer's profit, but on the
royalty to which a willing licensor and a willing licensee would have agreed at the time the
infringement began.”); Erick S. Lee, Historical Perspectives on Reasonable Royalty Patent Damages
and Current Congressional Efforts for Reform, 13 UCLA J.L. & Tech. 1, 22 (2009) (“[Tlhe heart of
the reasonable royalty ... serves to estimate the result of ‘a hypothetical arm's length negotiation
between a willing licensor and willing licensee.’) (footnote omitted); John J. Barnhardt, III,
Revisiting a Reasonable Royalty As a Measure of Damages for Patent Infringement, 86 J. Pat. &
Trademark Off. Soc'y 991, 992 (2004) (“The hypothetical negotiation is deemed to have taken
place between a willing licensor and a willing licensee, each acting rationally, even though
neither party may have been either ‘willing’ or rational.”) (emphasis added).

78) Kenneth J. Burchfiel, Patent Misuse and Antitrust Reform. 'Blessed Be the Tie?’, 4 Harv. J.L. &
Tech. 1, 108 n. 648 (1991) ("One recent survey of Federal Circuit law on infringement damages
concludes that ‘reasonable royalty damages are almost always much higher and quite often bear
little relationship to any royalty the parties would have actually agreed upon.””) (citation omitted).

79) Panduit Corp. v. Stahlin Bros. Fibre Works, 575 F.2d 1152, 1158 (6th Cir. 1978) (“Except for the
limited risk that the patent owner, over years of litigation, might meet the heavy burden of
proving the four elements required for recovery of lost profits, the infringer would have nothing
to lose, and everything to gain if he could count on paying only the normal, routine royalty
non-infringers might have paid. As said by this court in another context, the infringer would be
in a ‘heads-I-win, tails-you-lose’ position.”) (citation omitted); Robert Goldscheider, 7he
Employment of Licensing Expertise in the Arena of Intellectual Property Litigation, 36 IDEA 159,
164 (1996) (“[Section of 284] states that the measure of damages will not be ‘less than a
reasonable royalty.” This implies one of two things. First, damages calculated as reasonable
royalties’ that involve a higher royalty rate or a larger royalty base than would normally be
negotiated in a purely commercial setting may be judicially acceptable.”).
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81) John C. Jarosz, Michael J. Chapman, The Hypothetical Negotiation and Reasonable Royalty
Damages: The Tail Wagging the Dog 16 Stan. Tech. L. Rev. 769, 819 (2013) (“Under ideal
circumstances, a Licensing Comparables analysis is based on a real-world license that is
essentially identical to the hypothetical license. Such a real-world license would be naked,
nonexclusive, and cover only the infringed patent.”); Eric E. Bensen & Danielle M. White, Using
Apportionment to Rein in the Georgia-Pacific Factors, 9 Colum. Sci. & Tech. L. Rev. 1, 53 (2008)
(“[Tlhe infringer's license will always be akin to a nonexclusive license.”); Z-2 A3l: xS - Aeu],
E5Ho] EouidE, SHESAY 2016, 1729 H AAX s SAAAIANS HAR st 208 Holof
3et").

82) 2 Patent Law, Legal and Economic Principles § 13:150 (2d ed.) (“Licensing revenue will be
maximized if the patent owner licenses at a rate equal to the rate of profit that a single supplier
would make when selling at the most profitable price and quantity.”); John Skenyon et al.,
Georgia-Pacific Factor 3—Nature and scope of the hypothetical license, Patent Damages Law and
Practice § 3:23 (“[Tlhe experts often agree that the hypothetical license would be a non-exclusive
license without restrictions as to sales territory or customers. An exclusive license would, of
course, demand a higher royalty rate, but the patentee would have to provide some evidentiary
justification for it.”);

83) J. Gregory Sidak, Apportionment, FRAND Royalties, and Comparable Licenses After Ericsson v.
D-Link, 2016 U. Ill. L. Rev. 1809, 1855 (2016) (“In general, the Georgia-Pacific factors give the
Jjury the arduous task of evaluating fifteen factors with no guidance on the relative weight that
it should assign to each of those factors.”).
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84) IP Innovation L.L.C. v. Red Hat, Inc., 705 F. Supp. 2d 687, 689 (E.D. Tex. 2010) (“The Federal
Circuit ‘requires sound economic proof of the nature of the market and likely outcomes with
infringement factored out of the economic picture’ in all damages calculations.”) (quoting Grain
Processing Corp. v. Am. Maize-Prod. Co., 185 F.3d 1341, 1350 (Fed. Cir. 1999)).

85) Core Wireless Licensing S.A.R.L. v. LG Elecs., Inc., 2016 WL 4523883, at *3 (E.D. Tex. Aug. 29,
2016) (“In other words, the Georgia-Pacific analysis is a flexible one. There is no legal
requirement that an expert begin with a particular starting point’ and then use the fifteen factors
to nudge the royalty up or down.”) (emphasis added).

86) See Ryan Sullivan et al., Downgrade to "Neutral™ A Diminishing Role of the Georgia-Pacific
Factors in Reasonable Royalty Analyses, 50 Les Nouvelles 134, 135 (2015) (“Because the
Georgia-Pacific factors do not provide a mathematical formula for calculating a reasonable
royalty, application of the Georgia-Pacific factors by many experts has traditionally included an
assessment of each of the fifteen factors as having an ‘upward,” ‘downward,” or ‘neutral’ effect
on the royalty in a hypothetical negotiation. In some instances, an expert will derive a royalty
from another source as a starting point and then use the Georgia-Pacific factors to modify the
starting point. In other instances, experts will not even specify a starting point, yet opine of
‘upward’, ‘downward’, and/or ‘neutral’ effects in a vacuum, without reference to what or how the
effects apply.”).

87) LaserDynamics, Inc. v. Quanta Computer, Inc., 694 F.3d 51, 79 (Fed. Cir. 2012) (“[Wle insisted that
the ‘licenses relied upon by the patentee in proving damages [be] sufficiently comparable to the
hypothetical license at issue in suit,” and noted that the patentee's failure to prove comparability
‘weighs strongly against the jury's award relying on the non-comparable licenses.”) (quoting
Lucent Techs., Inc. v. Gateway, Inc., 580 F.3d 1301, 1332 (Fed. Cir. 2009)); J. Gregory Sidak,
Apportionment, FRAND Royalties, and Comparable Licenses After Ericsson v. D-Link, 2016 U. IIL
L. Rev. 1809, 1822 (2016) (“The Federal Circuit has defined comparable licenses to be licenses
that are ‘sufficiently comparable to the hypothetical licenses at issue in suit.””) (footnote omitted);
Al ] =8, 4199 FAReIAAE Aok oA AHo] = FE2 vlutiy goldart AR
5519t 9 7|} 4F48-& SHNA Y FAMY |, B okt & FARIEeIY tRE XA AT oA o] HhE
H Wt 2ol AAE Q2A] AR E5thE to 2 sk 7MW @Al 28 & IeA] o, @49 golAd
29] A= A ofF 50| oA BHLE Ho U= AolA FAo] oA EE AT JEE AA= g
VA @R AAEEC] A AAEUE 79 oF, Hx s AEE A ARCE Fsta Q=
7HdA FAT g @49 goldAas T @4 AlRlE BYSERE Aoy AAIA &4, tiAI7eS] 7t
o Hof w=t 1 A 42 EEskeE A 5oltt”) (918 Michael J. Chapman, Using Settlement Licenses
in Reasonable Royalty Determinations, 49 IDEA 313, 33-40 (2009)).
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88) Virnetx, Inc. v. Cisco Sys., Inc., 767 F.3d 1308, 1330 (Fed. Cir. 2014) (*“When relying on licenses
to prove a reasonable royalty, alleging a loose or vague comparability between different
technologies or licenses does not suffice.”); id (‘In ResQNet, we faulted the district court for
relying on licenses with ‘no relationship to the claimed invention,” nor even a ‘discernible link
to the claimed technology.””) (quoting ResQNet.com, Inc. v. Lansa, Inc., 594 F.3d 860, 870 (Fed.
Cir. 2010)); id (“[IIn Lucent, we rejected reliance on licenses from ‘vastly different situationls]’ or
where the subject matter of certain agreements was not even ascertainable from the evidence
presented at trial.”); Roy J. Epstein & Paul Malherbe, Reasonable Royalty Patent Infringement
Damages After Uniloc, 39 AIPLA Q.J. 3, 5 (2011) (“Lucent emphasized close scrutiny of
‘comparable’ licenses used as damages benchmarks to avoid erroneous results.”).

89) Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292, 1318 (Fed. Cir. 2011) (“[Patentees damages
expert] did not base his 25 percent baseline on other licenses involving the patent at issue or
comparable licenses. In short, [his] starting point of a 25 percent royalty had no relation to the
facts of the case, and as such, was arbitrary, unreliable, and irrelevant. The use of such a rule
fails to pass muster under Daubert and taints the jury's damages calculation.”) (emphasis added).

90) Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292, 1315 (Fed. Cir. 2011) (“This court now holds
as a matter of Federal Circuit law that the 25 percent rule of thumb is a fundamentally flawed
tool for determining a baseline royalty rate in a hypothetical negotiation. Evidence relying on the
25 percent rule of thumb is thus inadmissible under Daubert and the Federal Rules of Evidence,
because it fails to tie a reasonable royalty base to the facts of the case at issue.”); Roy J. Epstein
& Paul Malherbe, Reasonable Royalty Patent Infringement Damages After Uniloc, 39 AIPLA Q.].
3, 11 (2011) (“Uniloc ended an era in patent damage litigation by declaring the 25 percent rule
inadmissible under Daubert.”).

91) Bose Corp. v. JBL, Inc., 112 F. Supp. 2d 138, 167 (D. Mass. 2000), aff'd, 274 F.3d 1354 (Fed. Cir.
2001) (“The main area of dispute between [patentee’s damages expert] and [infringer's dagmages
expert] was whether the starting point for a reasonable royalty rate was zero, or some other
baseline royalty rate.”); Ryan Sullivan et al., Downgrade to "Neutral= A Diminishing Role of the
Georgia-Pacific Factors in Reasonable Royalty Analyses, 50 Les Nouvelles 134, 135-36 (2015) (“In
other instances, experts will not even specify a starting point, yet opine of ‘upward’, ‘downward’,
and/or ‘neutral effects in a vacuum, without reference to what or how the effects apply. In these
instances, expert testimony on the Georgia-Pacific factors can be unhelpful and even misleading,
as an ‘upward effect from a vacuous starting point can provide limited insight into an
economically appropriate reasonable royalty.”).
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92) J. Gregory Sidak, Bargaining Power and Patent Damages, 19 Stan. Tech. L. Rev. 1 (2015); u]=of 4]
H7)E 25% YFS FuetolAe &8 TheAdS =% 2 4L -HAE, A d HAEE(reasonable
royalty rate) L& 8t 25% Q2. vl= Uniloc v. MS 20X H7| 4 Fuetofx 9] &8 74
A W= RR A44E Als, SYHEy HedT+Y 2020.

93) ResQNet.com, Inc. v. Lansa, Inc., 594 F.3d 860, 869 (Fed. Cir. 2010) (“[Tlhe trial court must
carefully tie proof of damages to the claimed invention's footprint in the market place.”).

94) Commonwealth Sci. & Indus. Research Organisation v. Cisco Sys., Inc., 809 F.3d 1295, 1304 (Fed.
Cir. 2015) ("Where the licenses employed are sufficiently comparable, this method is typically
reliable because the parties are constrained by the market's actual valuation of the patent.”); id.
at n. 2 ("Note, of course, that this court has often excluded proffered licenses as insufficiently
comparable. Grounds for exclusion in our past cases have included, but are not limited to: the
license being a litigation settlement agreement and the patented technology's lack of a
relationship to the licensed technology . . . .”) (internal citation omitted).

95) See Bo Zeng, Lucent v. Gateway: Putting the 'Reasonable” Back into Reasonable Royalties, 26
Berkeley Tech. L.J. 329, 356 (2011) ("The Federal Circuit has eliminated unrelated past licenses
from consideration in patent damage analyses and should do so because every licensing
agreement is unique.”).

96) Daralyn J. Durie & Mark A. Lemley, A Structured Approach to Calculating Reasonable Royalties,
14 Lewis & Clark L. Rev. 627, 632 (2010) (“Finally, and most significantly, the fifteen-factor test
makes it extremely difficult for judges to review a jury damage award for substantial evidence,
either on judgment as a matter of law (JMOL) or on appeal. This wasn't much of a problem in
1970, when Georgia-Pacific was decided. That case, like 95% of patent cases in that decade, was
tried to a judge, not a jury. And judges must explain how they balance the factors. But by 1994,
the situation had changed--70% of patent trials were before a jury. The percentage of jury trials
is likely even higher today.”) (internal citation omitted).

97) Panduit Corp. v. Stahlin Bros. Fibre Works, 575 F.2d 1152, 1159 (6th Cir. 1978) (“Determination
of a ‘reasonable royalty’ after infringement, like many devices in the law, rests on a legal fiction
.. the ‘reasonable royalty’ device conjures a ‘willing licensor and licensee, who like Ghosts of
Christmas Past, are dimly seen as ‘negotiating’ a ‘license.””) (emphasis added).

98) Oskar Liivak, Beyond Circularity: Licensing for Innovation, 26 Tex. Intell. Prop. L.J. 113, 114
(2018) (“In setting a reasonable royalty, it seems to make perfect sense to look to the rates that
the patentee had previously agreed to. This objective evidence of previous licenses saves the court
from having to compute a reasonable royalty itself. Such market-based evidence for damages
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appears prominently in many areas of law and so naturally it appears prominently in patent law
too.”) (emphasis added); Jonathan S. Masur, The Use and Misuse of Patent Damages, 110 Nw. U.L.
Rev. 115, 156 (2015) (“Courts inevitably struggle to assess reasonable royalty damages, and it is
only natural that they would turn to market-based measures such as existing licenses.”); Reid E.
Dodge, Reasonable Royalty Patent Infringement Damages: A Proposal for More Predictable,
Reliable, and Reviewable Standards of Admissibility and Proof for Determining a Reasonable
Royalty, 48 Ind. L. Rev. 1023, 1051 (2015) (“To repeat, this Note's proposal is two-fold. First,
courts should require the use of comparable licenses as a starting point in every reasonable
royalty analysis ...”).

99) Georgia-Pac. Corp. v. U.S. Plywood Corp., 318 F. Supp. 1116, 1120 (S.D.N.Y. 1970) (“1. The
royalties received by the patentee for the licensing of the patent in suit, proving or tending to
prove an established royalty.”).

100) 49 AAEEE A= fote] thad ARY B57F S EoloF gttt @ tiA AAlEEo] F3f o]H
AFEAJAAY HE(secured) U 2 @ o HAIEE0] @El*é(reasonableness)ﬂ A¥E Hx= FESH
(sufficient) =] Abg=°] 9Jsf X]T;Llﬂcﬂﬁ—% A; @ W ArEE] YA (uniform)steiof & 2 @ AFH
o AAEEo] 241719 AFolY 4% 5 T dgo g AFHA]| ?J&’k% A, 1891 & @ E54d Hofia
$o)49] g 5] v AE S e EY WA FYE o= skl S A(UE: Mobil Oil Corp. v.
Amoco Chemicals Corp., 915 F. Supp. 1333, 1342 (D. Del. 1994) (“In order for a patentee's
negotiated royalties to constitute an ‘established’ royalty they must meet five criteria: (1) they
must be paid or secured before the infringement began; (2) they must be paid by a sufficient
number of persons to indicate the reasonableness of the rate; (3) they must be uniform in
amount; (4) they must not have been paid under threat of suit or in settlement of litigation; and
(5) they must be for comparable rights or activity under the patent.”) (citation omitted)).

101) Clark v. Wooster, 119 U.S. 322, 326 (1886) (“It is a general rule in patent causes that established
license fees are the best measure of damages that can be used.”) (emphasis added); Monsanto
Co. v. McFarling, 488 F.3d 973, 978-79 (Fed. Cir. 2007) (“An established royalty is usually the best
measure of a ‘reasonable’ royalty for a given use of an invention because it removes the need
to guess at the terms to which parties would hypothetically agree.”) (emphasis added).
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102) Mobil Oil Corp., 915 F. Supp. at 1340 (“Because of these stringent criteria, few courts have
actually found an established rovyalty.”).

103) Layne S. Keele, Res'Q"Ing Patent Infringement Damages After Resqnet: The Dangers of Litigation
Licenses As Evidence of a Reasonable Royalty, 20 Tex. Intell. Prop. L.J. 181, 187 (2012) (“Over
time, the reasonable royalty standard has effectively swallowed up the established royalty
standard, and the established royalty has become less important.”) (citation omitted).

104) IP Innovation L.L.C. v. Red Hat, Inc., 705 F. Supp. 2d 687 (E.D. Tex. 2010).

105) IP Innovation L.L.C. v. Red Hat, Inc., 705 F. Supp. 2d 687, 691 (E.D. Tex. 2010) (“As a ‘starting
point’ for determining the royalty rate, [patentees expert] used a 2004 publication titled
‘Licensing Economics Review' ('LER’) by AUE Consultants and a 2004 study by Navigant
Consulting. LER indicated that the average royalty rate for the Software industry was 11.6% of
revenues with a median of 7.5% of revenues. Navigant Consulting's study indicated that for
Computer and Electronic Products Manufacturing industry, royalty rates were at a high of 40.0%,
a low of 1.0%, a mean of 10.2%, and median of 6.0% of revenues.”) (emphasis added).

106) IP Innovation L.L.C. v. Red Hat, Inc., 705 F. Supp. 2d 687, 690-91 (E.D. Tex. 2010) (“Another
reason for excluding [patentee’s damages expert's] testimony is that he arbitrarily picked a
royalty rate that is much higher than the existing royalty rates for licenses to the
patents-in-suit.”) (emphasis added).

107) Fed. R. BEvid. 402 (‘Relevant evidence is admissible unless any of the following provides
otherwise: the United States Constitution; a federal statute; these rules; or other rules prescribed
by the Supreme Court. Irrelevant evidence is not admissible.”); Prescott v. R&L Transfer, Inc.,
No. CV 3:11-203, 2015 WL 12567260, at *4 (W.D. Pa. Apr. 28, 2015) (“[Ulnder the Federal Rules
of Evidence, evidence must be relevant to be admissible at trial.”).

108) IP Innovation L.L.C. v. Red Hat, Inc., 705 F. Supp. 2d 687, 691 (E.D. Tex. 2010) (“[Licenses
agreements that involved one or more of the patents-in-suit] are far more relevant than the
general market studies on which [patentee’s damages expert] primarily relied in his expert
report.”) (emphasis added).

109) IP Innovation L.L.C. v. Red Hat, Inc., 705 F. Supp. 2d 687, 691 (E.D. Tex. 2010) (“Instead of
relying on these studies, [patentee’s expert] should have at least inaugurated his analysis with
reference to the existing licenses to the patents-in-suit.”) (emphasis added).



AAEnole] Eaivgel el
EER

PO 3F AR &

d =3
ol e Mg E APgS iEgste] 9e1d] AAEES AE 4 SIS Zloltal Hokth 110

AJATELS w207+ shARE a2 geld dAmaS APds] et 2o s 8484
T e ofF A A2 A=Vt EAIBKE 7 T T80 mEbd AR54E F oo qittal ARt
A 3 o dA =SS IEE HARE 4P| ftt S0 Ao R Iske FAd 7€
< merEn 2o r &3 S dARe WA AFS vHgste] 24E o vkl ARt
Aol 27k Sler11D gHH, S351dA] o3 A AAIA] fle Byt Sdidrgel Hiet
AAA o] EAeIE = T AAAfOlA ARE HAlggo] EHE oz SHEHA| o= 45 &
A A mES 5] fiet Wiels ofmel ASol A & AUerN? A9 dijbe2 A FAMIAA Sk
oMol Arme FFA8EEe] U & Uth112

2) FAMAIAI K comparable license)olA Asixl AAgE 59

CAFCE 4 AAgEE 73] s 71&9] AAAIIM S dAade S83M ALt
Th113) 71 7]29] AAA RS FAMdAIAI 2 comparable license)& 2Ju]sh= Zio]™ T1 AA|A |2k
A AEiE ol AAmgo] EE AXEES Fohe FAIE £AS FTHOR o8] iRl 1
& AROA, £AloF-HAY FEA AARE 1571 24 5 HollA Aol #1849 HEo] #2824,
= AAFAP dV Sl AR o S50l tieh AAAIfelA I A di7t= AEtt dA=

2% A1847 e A9o] WA ANRES T B FUo] F S YLk

=

110) IP Innovation L.L.C. v. Red Hat, Inc., 705 F. Supp. 2d 687, 691 (E.D. Tex. 2010) (“A credible
economic approach might have tried to account for the passage of time since the 1990's
agreements on the patents in this case, rather than reject them out of hand.”).

111) James Gould & James Langenfeld, Antitrust and Intellectual Property: Landing on Patent Avenue
in the Game of Monopoly, 37 IDEA 449, 480 (1997) (“The established royalty, if one is found,
is not necessarily an upper bound on the royalty awarded. Numerous factors, such as whether
the royalty was established during a time of industry-wide infringement, can cause an upward
or downward adjustment.”).

112) Roy J. Epstein & Paul Malherbe, Reasonable Royalty Patent Infringement Damages After Uniloc,
39 AIPLA Q.J. 3, 8 (2011) (“It is a basic principle of damages analysis to look to market rates
paid for comparable patents to serve as benchmarks for damages when there is no established
arm's length royalty scheme for the patent in suit.”).

113) See e.g., Unisplay, S.A. v. Am. Elec. Sign Co., 69 F.3d 512, 519 (Fed. Cir. 1995) (“We agree that
[prior agreements] should carry considerable weight in calculating a reasonable royalty rate.”).

114) Zelin Yang, Damaging Royalties: An Overview of Reasonable Royalty Damages, 29 Berkeley Tech.
L.J. 647, 668 (2014) (“Traditionally, courts have started from a baseline percentage determined
either from comparable licenses or the twenty-five percent rule of thumb, and then adjusted
according to the Georgia-Pacific factors.”).

115) Georgia-Pac. Corp. v. U.S. Plywood Corp., 318 F. Supp. 1116, 1120 (S.D.N.Y. 1970) (“2. The rates
paid by the licensee for the use of other patents comparable to the patent in suit.”); Zelin Yang,
Damaging Royalties: An Overview of Reasonable Royalty Damages, 29 Berkeley Tech. L.J. 647,
668 (2014) (“Comparable licenses include royalties the patentee receives for licensing the

45



A A2 B el 7 B 2

20213 &A gAY

shd, vl e YA Allel meb Z1Ee] XAkl ulmeh AXAckow Qg % gl
A9E ANBEL Qhed, FEAE AN HEhy Ak 8ol Ak Sspt vladow
2elo] gl 79,110 AXEA] §go] 7]9lo] ohd Thekielx sg ANA] 71 5gez Aaw
A2 7$- 50| olo] YT 117 =, vl WAL el AN wE Habr] gt 7ol He 7AA
579 7|2ANREL Aojdon ol 4 glon] vheAl Ui Ssule] AR} gl B
ZAR o] 712510] AEslold AL apska Uek11®) T3 AX, v HUS Py AR
2 THe U AUl HEThY AAAoke] MRS Th B Sldsks Ao melrk 1)

3) &5 AACIAL SA0 o3t (MRS

Us Y2 &% F AR AErkeel tid ARIeIA o] AMdEAS] E4E QAR A A

AN TS AFFSH] f13t 7IRANEEE o] JARREY] A EE ARE ol&ske AFSHHEE ?f
o (e} =S

patent-in-suit and rates the licensee pays for use of other comparable patents.”).

116) Robocast, Inc. v. Microsoft Corp., 2014 WL 350062, at 3 (D. Del. Jan. 29, 2014); Lucent Techs.
Inc. v. Gateway, Inc., 509 F. Supp. 2d 912, 940 (S.D. Cal. 2007), a#'d, 543 F.3d 710 (Fed. Cir.
2008).

117) Dynetix Design Sols., Inc. v. Synopsys, Inc., 2013 WL 4537838, at 7 (N.D. Cal. Aug. 22, 2013).

118) Zelin Yang, Damaging Royalties: An Overview of Reasonable Royalty Damages, 29 Berkeley Tech.
L.J. 647, 669 (2014) (“Comparable licenses often provide the best starting points for a reasonable
royalty rate. However, parties and courts must look at the circumstances of the comparable
license and the claimed technology to ensure that the licenses are actually sufficiently
comparable.”)

119) Virnetx, Inc. v. Cisco Sys., Inc., 767 F.3d 1308, 1330 (Fed. Cir. 2014) (“IWle have cautioned that
‘district courts performing reasonable royalty calculations [must] exercise vigilance when
considering past licenses to technologies other than the patent in suit,” and ‘must account for
differences in the technologies and economic circumstances of the contracting parties.””)
(alteration in original) (internal citation omitted); Zelin Yang, Damaging Royalties: An Overview
of Reasonable Royalty Damages, 29 Berkeley Tech. L.J. 647, 668-69 (2014) (“Although reasonable
arguments could be made for each of these factors to be the starting point in determining a
royalty rate, the Federal Circuit has increased the level of scrutiny in assessing whether licenses
are truly ‘comparable.””); See Thomas F. Cotter, Four Principles for Calculating Reasonable
Royalties in Patent Infringement Litigation, 27 Santa Clara Computer & High Tech. L.J. 725, 748
(2011) (“Strictly speaking, then, for a license to be economically comparable it should relate to
the same patent or patents at issue (and not other patents); it should cover uses or products that
are the same as (or at least analogous to) the uses or products at issue; and it should involve
the same type of structure (lump-sum or running royalty) that the patentee is seeking to impose
in litigation.”).

120) TC Tech. LLC v. Sprint Corp., No. 16-CV-153-RGA, 2019 WL 2515779, at *8 (D. Del. June 18,
2019); Open Text S.A. v. Box, Inc., No. 13-CV-04910-JD, 2015 WL 349197, at *6 (N.D. Cal. Jan.
23, 2015) (“[Dlecisions from the Federal Circuit and this district have rejected deriving a royalty
rate by picking a starting point based on industry-wide data (rather than facts specific to the
case at hand) and varying it upwards or downwards using the Georgia—Pacific and other factors.”)

(emphasis added).
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121) Atanu Saha & Roy Weinstein, Beyond Georgia-Pacific: The Use of Industry Norms as a Starting
Point for Calculating Reasonable Royalties, Micronomics, http:// www.micronomics.com/articles
/intellectualproperty_2.pdf (last visited April 13, 2020) (“Once industry data on royalty rates have
been collected, alternative methods of analysis are available. In some cases, it may be appropriate
to employ the mean or average of these rates as a starting point.”).

122) Atanu Saha & Roy Weinstein, Beyond Georgia-Pacitic: The Use of Industry Norms As a Starting
Point for Calculating Reasonable Royalties, Micronomics, http:// www.micronomics.com/articles
/intellectualproperty_2.pdf (last visited April 13, 2020).

123) Roy J. Epstein & Paul Malherbe, Reasonable Royalty Patent Infringement Damages After Uniloc,
39 AIPLA Q.J. 3, 15-19 (2011); Roy J. Epstein & Alan J. Marcus, Economic Analysis of the
Reasonable Royalty: Simplification and Extension of the Georgia-Pacific Factors, 85 ]J. Pat. &
Trademark Off. Soc'y 555, 572 (2003) (“The Georgia-Pacific factors based on comparable
royalties underscore the pitfalls of using databases of publicly disclosed royalty rates to derive
a reasonable royalty . . . There is no compelling reason to select the average or median value
since it may not reflect the economic circumstances of either the infringer or the patent

holder.”).

124) Zelin Yang, Damaging Royalties: An Overview of Reasonable Royalty Damages, 29 Berkeley Tech.
L.J. 647, 677 n. 165 (2014) (‘However, the same issues that are present in stereotyping are also
present in this analysis. Each patent is unique and each case has its own specific set of facts.
Although this approach may work generally, it may not be representative of the patent-at-issue
in every case. Furthermore, industry licensing rates may fall under a wide range and the average
value may not reflect the circumstances of either the infringer or the patentee.”).
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125) Bose Corp. v. JBL, Inc., 112 F. Supp. 2d 138, 165 (D. Mass. 2000), af'd. 274 F.3d 1354 (Fed. Cir.
2001) (“[The court] turn to the Georgia—Pacific factors before addressing the other contentions.
i. Royalties that a patentee receives for the patent in suit. Since Bose has not licensed the '721
patent technology, both parties agree this factor is not applicable to this case. ii. Rates /icensee
pays for use of other comparable patents. Since /BL does not have any patent licenses for port
tubes or subwoofers, this factor is also not applicable.”).

126) Bose Corp. v. JBL, Inc., 112 F. Supp. 2d 138, 166 (D. Mass. 2000), aff'd. 274 F.3d 1354 (Fed. Cir.
2001)

127) Layne S. Keele, Res'Q'Ing Patent Infringement Damages After Resqnet. The Dangers of Litigation
Licenses As Evidence of a Reasonable Royalty, 20 Tex. Intell. Prop. L.J. 181, 231 n. 104 (2012)
(“Prior to Uniloc, patent damages experts often used the 25% rule of thumb as a starting point
for their hypothetical negotiation.”); Beyond Georgia-Pacific-How Market Data can be Used to
Calculate Reasonable Royalty Damages, MBAF,
https://mbafcpa.com/advisories/beyond-georgia-pacific-market-data-can-used-calculate-reason
able-royalty-damages/ (last visited April 13, 2020) (“It [is] not always clear where to start the
hypothetical negotiation. Possible starting points include 1) royalties received by the patentee
for licensing the patent-in-suit, and 2) rates paid by the infringer for the use of other
comparable patents. /f this data [is not] available, some experts have used a bright-line 25%
rule-of-thumb’ rate to start their analysis. But the federal courts have rejected that approach as
fundamentally flawed.”) (emphasis added).

128) Roy Weinstein et al., 7aming Complex Intellectual Property Compensation Problems, 22 Fed.
Circuit B.J. 547, 558 (2013) (“The logic behind the 25 Percent Rule is that the licensee and
licensor should share the profits generated by products that make use of the intellectual
property, but that the licensee should retain the majority (i.e., 75%) to account for development,
operational and commercialization risks, and other contributed intellectual property and
know-how.”).

129) Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292, 1317 (Fed. Cir. 2011) (It is of no moment
that the 25 percent rule of thumb is offered merely as a starting point to which the Georgia—
Pacific factors are then applied to bring the rate up or down. Beginning from a fundamentally
flawed premise and adjusting it based on legitimate considerations specific to the facts of the
case nevertheless results in a fundamentally flawed conclusion.”) (emphasis added).

130) Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292, 1315 (Fed. Cir. 2011).
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131) LaserDynamics, Inc. v. Quanta Computer, Inc., 694 F.3d 51, 67 (Fed. Cir. 2012) (“A damages
theory must be based on ‘sound economic and factual predicates.””) (citation omitted).

132) Zelin Yang, Damaging Royalties: An Overview of Reasonable Royalty Damages, 29 Berkeley Tech.
L.J. 647, 668 (2014) (“[Wlith the Federal Circuit's ban on the twenty-five percent rule of thumb,
the Nash bargaining solution may become an alternative starting point, if the facts of the case
support its use.”).

133) John B. Scherling & Ryan M. Sullivan, Rational Reasonable Royalty Damages A Return to the
Roots, 4 Landslide 55, 57 (2011) (“[Tlhe 25% rule wholly ignored the contribution of the
technology and the relative bargaining positions of the parties. Although the 25% rule is
fundamentally flawed, the general concept of profit splitting, as exemplified in the work of John
Nash, is sound.”).

134) Zelin Yang, Damaging Royalties: An Overview of Reasonable Royalty Damages, 29 Berkeley Tech.
L.]J. 647, 669-70 (2014) (“The Nash bargaining solution arrives at its even profit-splitting by
assuming that neither party is able to monetize the patented technology without entering into
a license with the other. In this situation, both parties have equal bargaining power and there
are no disagreement profits.”); Roy Weinstein et. al., 7aming Complex Intellectual Property
Compensation Problems, 22 Fed. Circuit B.J. 547, 558 (2013) (“Unlike the 25 Percent Rule,
bargaining theory offers the fifty-fifty split of the incremental benefit of the patent as a starting
point in any negotiation.”).

135) Summit 6, LLC v. Samsung Elecs. Co., 802 F.3d 1283, 1298 (Fed. Cir. 2015).

136) Virnetx, Inc. v. Cisco Sys., Inc., 767 F.3d 1308, 1332 (Fed. Cir. 2014) (“IWle agree with the courts
that have rejected invocations of the Nash theorem without sufficiently establishing that the
premises of the theorem actually apply to the facts of the case at hand. The use here was just
such an inappropriate ‘rule of thumb.’”).

137) Summit 6, LLC v. Samsung Elecs. Co., 802 F.3d 1283, 1296 (Fed. Cir. 2015) (&2 AA|&8-& 75}
7] Yol © WA Eoldgol H8H FES A=< -uﬁ-r"'ﬂ%gq 7Hlet £-50 8 gHYste] 11 FEo| it
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138) Summit 6, LLC v. Samsung Elecs. Co., 802 F.3d 1283, 1297 (Fed. Cir. 2015) (“[Patentee’s damages
expert] testified that because neither party had a stronger negotiating position, the parties would
have split the $0.56 evenly to derive a reasonable royalty of $0.28 per device.”); Zelin Yang,
Damaging Royalties: An Overview of Reasonable Royalty Damages, 29 Berkeley Tech. L.J. 647,
670 (2014) (“[Plarties seeking to use the Nash bargaining solution framework to arrive at a
baseline royalty rate must be able to support their proposed baseline rates with sufficiently
convincing evidence.”).

139) Summit 6, LLC v. Samsung Elecs. Co., 802 F.3d 1283, 1298 (Fed. Cir. 2015).

140) Salazar v. HTC Corp., No. 216CV01096JRGRSP, 2018 WL 1783157, at *2 (E.D. Tex. Apr. 13,
2018); Content Guard Holdings, Inc. v. Amazon.com, Inc., No. 2:13-CV-1112-JRG, 2015 WL
11089749, at *8 (E.D. Tex. Aug. 6, 2015).

141) John C. Jarosz & Michael J. Chapman, The Hypothetical Negotiation and Reasonable Royalty
Damages: The Tail Wagging the Dog, 16 Stan. Tech. L. Rev. 769, 817-18 (2013) (“Though not yet
addressed by the Federal Circuit, the Northern District of California in Oracle I found the 50/50
split of profits to be unsatisfactory. It found that, because there was ‘no anchor for this
fifty-percent assumption in the record of actual transactions,” it was inappropriate to use.”.).

142) Doug Kidder & Vince O'Brien, The Nash Bargaining Solution, 49 Les Nouvelles 1, 4 (2014) (“The
NBS has been met with mixed success in the courts. When it was used as the sole basis for the
royalty rate, it has been rejected. When used as ‘a check’ on or supplement to a Georgia-Pacific
analysis, it has met with some acceptance.”).

143) Core Wireless Licensing S.A.R.L. v. LG Elecs., Inc., No. 2:14-CV-911-JRG-RSP, 2016 WL 4523883,
at *3 (E.D. Tex. Aug. 29, 2016) (“There is no legal requirement that an expert begin with a
particular ‘starting point’ and then use the fifteen factors to nudge the royalty up or down.”).
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145) Honeywell Int'l Inc. v. United States, 107 Fed. Cl. 659, 690-93 (2012).

146) Standard Mfg. Co. v. United States, 42 Fed. Cl. 748, 764 (1999) (“Furthermore, it is also prudent
to initially establish a reference, or ‘baseline,” royalty rate. This rate can be adjusted upward or
downward depending on the relative strengths of the parties' bargaining positions under each
Georgia—Pacific factor and under any additional factors worthy of consideration. Due to its
significance in the determination of the final royalty rate, this baseline rate is a point of strong
disagreement between Standard and the government. With no prior licenses for this technology,
and no evidence from the parties of customary royalty rates in this industry, both Standard and
the government have proposed their own divergent theories for an appropriate baseline royalty
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rate.”) (emphasis added).

147) LaserDynamics, Inc. v. Quanta Computer, Inc., 694 F.3d 51, 79 (Fed. Cir. 2012) (“Actual licenses
to the patented technology are highly probative as to what constitutes a reasonable royalty for
those patent rights because such actual licenses most clearly reflect the economic value of the
patented technology in the marketplace.”) (emphasis added).

148) J. Gregory Sidak, Apportionment, FRAND Royalties, and Comparable Licenses After Ericsson v.
D-Link, 2016 U. 1ll. L. Rev. 1809, 1822 (2016) (“[Elconomic experts have consistently relied on
comparable license agreements when computing patent damages.”); Christopher S. Marchese et
at., Retooling Patent Damages Law for NPE Cases, 14 Sedona Conf. ]J. 47, 54 (2013) (“NPEs
frequently rely on license and settlement agreements to drive up the royalty rate.”).

149) Michael J. Chapman, Using Settlement Licenses in Reasonable Royalty Determinations, 49 IDEA
313, 337 (2009) (“As a general matter, comparable licenses can be extremely valuable in
assessing not only the amount of compensation that the patent holder should receive for the
infringement, but also the appropriate form of compensation—whether a lump-sum payment,
running royalty or both.”) (footnote omitted).

150) Christopher B. Seaman, Reconsidering the Georgia-Pacific Standard for Reasonable Royalty
Patent Damages, 2010 B.Y.U. L. Rev. 1661, 1683 (2010) (“Factors 2 through 13 addressed a wide
variety of considerations at issue in the case, including the relationship of the licensing parties;
the type of license they likely would agree upon; comparable licenses made by the licensee and
in the relevant industry more generally . . . .").

151) 294, "53| Asfol it T3 AR Aol gt A7, E51% A7-&9Ea1A, 2020, 88-931;
AT, "BELSESI(SEPs)9] FRAND AR 4H 7|20l et A7, AAAAIAFHAH 1A A2%), =4
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152) Kassandra Maldonado, Breaching RAND and Reaching for Reasonable: Microsoft v. Motorola and
Standard-FEssential Patent Litigation, 29 Berkeley Tech. L.J. 419, 444 (2014).
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a)d A g AL 7t E}/\}x}ﬂ- A|orst H|WTjAF AA B8-S FA3 Yo x4 mtolaly|Rt=
AR} ARk AN 28 % Georgia-Pacific #datol ulsol = Soleie Se ) e AT o
1 £ ) W}xm Ao Wmol AARES AT 5 Ao trol Atels HAlolekn & &
ATE").
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A atEfsoRgt Sh= Bl g glo] T A= WA, EEES] TR fAF AAAICRE A5k 2HYolA 9]
BHL I%A A & Zolth. #EES|HAR= FRAND <) ofef| AAgE A& A3AIA
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154) A9, 9] =&, 421-229( A" AFATAYHLS MotorolaZt 71 49 ZA= AT 319
Motorola®t tH& AFJAF 7+9] gfol A Aok 11 ol HATE AFAEG S Hot FRIeE goldAE tide

= s} i]ﬁfﬂ]mﬂ"} o2 thr9] 5519 @A A=A gloldAo] AR AFHE 11 7HAE QHESH|
olE8L A | 2.25%% A AL WiFi E3 slUbol|ut 927 IAFEQ] EREFE H93511 Qo] o]= A3
ZApl] °H’/h- stefete AA| 7171489] 40%el gl FH LRt Xh’l}é ZEF 3 B3] o5t EEHAo]

At voh BANTLS Ao o2 ZAARSE B 5 glrki BARL).
155) £/, “BE55 $AVIOIE", 2020, 85U Top-down e 22 HOlAE T AL, /1%, oA
9, 212 5 o2 8t FolA T1S(E3) o|9le] RA7E XS BES AelskL, Y14e] AXs il 50

T S 2416 Mols ST S1aE S, SOl el e B e Selel 7o) AT
MIFE Agslel, BE/1%0) 0Ing Felg 7|, REIeol YT =58 5 dolia Gy s

Eelxte) ngEslol uxe MRslol HF Holis i S510 2AE HolES Ashs WAl

156) Jorge L. Contreras, Global Rate Setting: A Solution for Standards-Essential Patents?, 94 Wash. L.
Rev. 701, 716 (2019) (“Several courts around the world have attempted to determine FRAND
royalty rates using a top-down methodology, including the court in Innovatio, the Japanese
Intellectual Property High Court in Samsung v. Apple Japan, the U.K. High Court of Justice
(Patents) in Unwired Planet v. Huawei, and the U.S. District Court for the Central District of
California in TCL Communications v. Ericsson.”) (internal footnote omitted).

157) Microsoft Corp. v. Motorola, Inc., 2013 WL 2111217, at *16 (W.D. Wash. Apr. 25, 2013) (“[TIthe
hypothetical negotiation under a RAND obligation must be different than the typical Georgia-
Pacific analysis historically conducted by courts in a patent infringement action. This is so for
at least two reasons. First, the owner of an SEP is under the obligation to license its patents on
RAND terms, whereas the owner of a patent uncommitted to RAND has monopoly power over
its patent and may choose to withhold licensing. Second, the hypothetical negotiation almost
certainly will not take place in a vacuum: the implementer of a standard will understand that
it must take a license from many SEP owners, not just one, before it will be in compliance with
its licensing obligations and able to fully implement the standard.”).

158) AAETAL B 24 Qe ol AUA geths A% IP 94, "E4Y 3HHo] HE AIPS o
Th= Q35)", AAFAIE, 2016. 9. 28, https://m.etnews.com/20160928000179.
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AEgo] A AR EL S48 os [f5 8= Zlo] HighZ|sitt.10) FAMIAIA A e] A
AN EE&L Ao 2] WIS Rhdskal Q7] WEoeldl, CAFCZE Uniloc BACNA 33t HElE A
S EPE lohs 22 A1) Aoty 162 AGrL siepa] APgRIHES EEEF] ) AfAQd 7RIE A
goto] el AARE FY S5t oyt BESSEAPE ERdial Sle SS9 E VIR
17K, & E571e0] 7IeRz00 7= APdsh] theol163) EEESEACNA U 718t &
Bjo] 9]t} 164)

A

2) E3l&(patent pool)olX 9 AAEES F5 HEshks W

Microsofr AFA0IA Hl MY EEE3]1HAR] MotorolaZt AAIRE 3719] W]t} AAIA RS
FRAND AAIE A4S 919t A AIAIRe R & <+ gltkal ddstal, di4l “S31F (patent pool)d]
Ao AN EEE 71ZAANEER UGS 105 Ho7h, tiif AREe] #A|14 ARke Aefsie] 1 7|x
AN EES AT 2ABIA. 1 AP 7122 vl AAARRe] /17 HE Figt Ao
2= W7PF QlEh100) Hgo], E3E0A 9] ArmaS A8t th Mdk 55189 dARE0] 2=

WS Tste] T Al AL 7Iook Akl AN v UER16) AA] Innovatio AFASNAE16H

159) AAts 223, AP EAAT APoIAY thid A5 Vo AT, e A3 1d A2z,
detidisty HatA, 2019, 331HCAAIAGS] 977t gle dut £S5 Aol that &ofjulde 4
o] Azt AAIAIFe] o7t glofa] AAlEIE (royalty over-stacking)] ¢HH = BFLFES|S] AR
A4 o] A2 getof gtk ofg BE 55Ol tisto] AAACkS Adsks As thE #2459 A
At HAAIRS A dstoof gha & LAl Stk BB R, o EEEFES|o] st et AAEES
AT 47 glrt. 1o whef sig LrtES|o thsto] HAARE Aldst= A= Aol 5 Aol st

£ ESEAIA A& A7IGEA] o Fof tiste] AR Zol= Adgolth).

160) e -2He}, 99 =7, 331H( 1Y, AAEIH(royalty over-stacking)d] A ¥ BT
(remuneration over-stacking)9] EAIE | 2517] Y= slaF4] APgHAlo] o Q- {835t =12 F8 o]
oF gitt.").

161) E51%, o] B4, 99H("ZEE Ho|E(RE)E AFYshe WA FollA Hlurksgh etolAA AIZE QL
= Aol 8= EAR] AL o EE7|s0] tiet A BEES] FollA ZolAdA tiido] He EEE
519] B] 2 ol&5t] EE Fo|EE Fot= WACE, Top-down ®4lolztal 5] BET)).

162) Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292, 1317 (Fed. Cir. 2011) (“To be admissible,
expert testimony opining on a reasonable royalty rate must ‘carefully tie proof of damages to the
claimed invention's footprint in the market place.””) (emphasis added (citation omitted).

163) Az 2233}, 919 =12, 325H(7|oE AF8S A%t olFA] AP Al e FE5C) A8E= (G357

=9 5 1% T g E5dEe] 429 HlE&Z ok oI,

164) A5 -E23}, 99| =&, 331H("5IF4] APg4lo] 28456384 T g EAdT H1ASo49
AoA E2gE ol QITh).

165) Microsoft Corp. v. Motorola, Inc., 2013 WL 2111217 (W.D. Wash. Apr. 25, 2013).

166) BYT, A9l =& 163H(“Microsoft v. Motorola AF°|A] Robart TAR= H| 1 glo]AA90] HAAE ‘Ed]3
SR A AYEES|O] gt 2ol Ak D FAF Ak sk A vlwks golda JFem
gHFotHA ‘E5|E(patent pool)' & H|IL Zpo]AdAo] ILFFAIZTE”).

167) 5317, ool BilA, 94-95H ("t &A1 w2 H|=-9] Microsoft vs. Motorola AFo] l=H], o] @A
HY2 ESE golAdroAE= (1) 53] 7Y $8%E B7IskA] on, (2) Hei7F 2l W2 7HX|qks Hf
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APPES AESIEIL, 1 712N EE APPES 2 AkhEE At S4, S9d F9 4%
olA1S] el AL A A L AEAAEES Foke MHOE 0 o Sohe] et A3l
AAAReIAS] AN, @ Bl AAA B SARAAKIAS] AARE, © FELANA

o
SAAC ot HAlgE, o] ARV HASA] W B UHRHOR 25% dAle A8 5 se
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T, BEEINY |ZANER SIHS 1 o)) YA BHS wojelo] SoU HohasoA
o A9t /1A OR FARHINE 23 T2 /|ZANEE HPPEL AT 5 BEE
ot 710 AAARReIA] g3t 5] LX|s= HAATe] EAKE 29 1 ANARfeIA 2] A

: Wb, e 7129 AAARe] EABH G S F BAR

o
o
< AWsle 7|2AAEE 7R et 2ol SAZEAI tiet 7Rl (weight) S EEI5HAA Aget
712N EES AT A A9 TRAE B2 £0% YT @ FRAND 20| 5541

Sk Y= E51Ek EIE S| 7] wiEel, (3) E5dAel ol AUAA F2 BAdo] 9178E 7/l Uth=
oA E5|E golAAE HluElo] AR Sk A2 HS AlSlof 0}‘3}—1_’— TskoITE).

168) In re Innovatio IP Ventures, LLC Patent Litig., 2013 WL 5593609 (N.D. Ill. Oct. 3, 2013).

169) Innovatio X704 E3d|E0] vl thA; AAAFo R HAEZR| 2 o]F-E A5 A9sh =2 d9H, “BE
Z4ES|(SEPs)S] FRAND AAI= 4HY 7|&o] Bt A, AL ATHAH11E A2%), gt XV]ZH"}@]‘_IL d,
2016, 1644.

170) BGT, 9] 2, 1640(3A) BY BEYSESL off Ez0] By B4 E359) £ (Bundle)o]
T, SeEE ok G K6 ) 42 Rel Sy d nag 9 nEUsssol gu
FRAND AARE AHY] i ML HoWIAR E5iE2 A3 Flo] 4 B S= S, olE

g M Soliae A48T 4 Yol o oA 240] 91 Yt REBAEHY o] 2T 4o
2 Zolek).

171) S99, 2ol B, OUB(AEESANS] clol i A FA Polis 2ol WA Hlo] e B
7} Hol, o] Belely] of @l wha, S3E Solda ARl AHEOR 44 BT 5 o], E3EY]
ol ARlE HlI/Rse eolAls ARl AMSH: 497t Bk,
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Aol gk 3% 5] WAAIAS) A elck. Te12, WAty Ae] g B o

P4 APPPES B9 FRAND AN 2L 78 4 g oItk 1 F 92 MU o Akle] w2

TAH RS WS, 1 7 2ANESS 4% Ex S1F 29510l FRAND Sloo] 2 g4
]

ANRE AL 5 e AoIh17) S el mRA] gl AAw Wl oln] AR
I,173) oA Eee) o] njste] ZAjol-wAlE aas AWHoR AFSIAL YAE AR, 1
so] 317 Yalol that AlA|w Alo] LslEpiIalS APgate] Qlof Iefslolol Tt MAIE o)

S Aﬂ‘i’éﬁ}ﬂ] ?—E—Hﬂ IS }Jlo}-ﬂi/\]lﬂ B_LQ Cich -‘:.LE—% LA U179 I HoflA,
1:H
=

172) See Ronald G. Vollmar et al., Calculating Reasonable Royalty Damages in The Changing World
of Patent Litigation in the Untied States, 2012 WL 6636453, at *10 (‘“It is important for an expert
determining an appropriate royalty rate to verify whether the patent-in-suit was previously
licensed, which may provide the best evidence of a reasonable royalty rate. If the patent-in-suit
has not been previously licensed, it is frequently necessary to search for other patents licensed
by the patentee, alleged infringer, or other third parties. If such license does not relate to the
patent-in-suit, the expert should scrutinize it even more closely before considering it
comparable. If the license includes not only the patent-in-suit, but also patents not in issue or
rights not required for the use of the patent-insuit, the expert should consider making
adjustments to the royalty rate before relying on it.”).

173) Tl 2006. 4. 27. A1 200315006 HZ.

174) SAA, ﬁ%—fdoﬂ A APALS] A - A AL S TES SHLE -7, ALEA A
1405, $=Heke, 2014, 2419l Eoide] AWl 71&d 7H = Al684, XﬂBJC.LJ_ 9 #1382
a8t FARE SHo] 9lal, "Foll Sl tiet A3Arete] AAIA Ik -8 2 Fal FsiAtete] whA 9] AAA
OF Y82 A184, A38A E A534} FARE S| vt S Fofl 7[gRolA Z2 7 Sod
go] €& 5 U AAE = A284 E A|12840F FARE SHo| 1, ‘S o] KR T|IZF2 A|78
29} 7|9) Yope), “Hoaael B olg A AULLE Tk Adoleln T 2 gt L ol
S, AT AZ| 5] T4 o AORL FAT STo| 51T, A SHYAAR B olef

2 A1084 9 A11849F FARE 5‘3401 ALE").

175) ARlg, 9] =12, 419H(=E A7t 2Al== S5l &t Fr g dX|ok= FolHAE Ze A2 AT
ARAY, 71311*17] o] Mol | AL F5F, AA7ITto|} ¥, A FAREY %%%‘114 Pol o2
2715aIAIe Ao SRl Blo] Aok ZMH Bk SAE Blol A e A Ao}
Weo® sloid T MRS U9 2T AS olgab] ghro] ARolN = BAE 7 ),

176) 49 -A2ks, o] =8, 109,
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= 574). FRAND 2lefo] gl= 53519 4%, S51dAR stofa "¢
HIZPEZ 02 I E5] AAIE 619 Stes 7t Fojxof UthEs], AAH4 &
). olet WEsto], EEES] Wl AAA A ] FA Rl AAg A4S S5 Kol thste] A
= S oz A9 oA AR AFHE SHCE HESHL it 59|, nl=of4o] 4]
AA]E(reasonable royalty) AF4 ®HE] AE, 7|9%=(apportionment ratio) He| -89 w=h 2%
AAR7|Z(royalty base) AFg2] S8/4S AXsPHA, Te4 Ui AP 91t 712X EE 4
Sh= Wb AASEL U
AR #EESH T 24 AARE APgshe B9l 84 A AMHE = (5
Q) A& 7Fsd= FSHEA, ZA oA @45 743 ‘Microsoft 84 E Harsto] FRAND
A E APSHHES AIjESE syt #2259 IR SEE AARE0] EA5ke F¢
= R = 35T ¢ fleEE 1 g9 AAIESE°C] FRAND AA|EE0]| Hrb= 24
ST BAA BHIA & ul, #E53]9 7HA] B7PL vl 831 o] wAI9F s, #E
E5] I FRAND AAEE) A2 AE5AH 02 “Top Down Approach’ ¥ Comparable licenses

[®)

| A=} gith WAl ARG5-57HolA SgE AN =go] gl S FRAND A
AE RS AFFHT ek A 4F9] Unwired Planet TEDOHE 9] 5 Foupso] 2
B9, THFEARS AR Bl AA(UAISINS Z1XE 7] BaAsh 29] ‘Bx-Ante Approach?)
& QHEQT. BEES Tl FRAND AXR(8) Aol thafet e 8sto] ejxol
BlApR Al AL AHS 5t wejo] AAET e THelA, WA} AQket 724N S 4

3 Zge ohS 5ol Qirki AJZiTIct. thet, 1 4 guE Bistel S3l9] 2AH SHL W

1) Unwired Planet v Huawei, [2020] UKSC 37, 26 August 2020, on appeals from: [2018] EWCA Civ
2344 and. [2019] EWC

2) This approach seeks to determine the value of the patents before or at the time they were
adopted in the standard. Since the parties to the case did however not elaborate on this method,
it was not further established.
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22) Ned L. Conley, An Economic Approach to Patent Damages, 15 AIPLA Q.J. 354, 367 (1987) (‘It is
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show that it had a plant ready and existing.”); Kearns v. Chrysler Corp., 32 F.3d 1541, 1551-52
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de Yz £ distole el AAgE APgErhes) of7|olA FERke] AAksE
(manufacturing capacity)°]gt E5]d a7t Aol E-tar X7t AA= B4k, sy
g =F oy o' FUtE AL WSt £ QI 5 UEItheo) 17 ZAXoA, ESEAY SV

65) Robert S. Frank, Jr. & Denise W. DeFranco, Patent Infringement Damages: A Brief Summary, 10
Fed. Circuit B.J. 281, 289 (2000) (“To the extent the patentee cannot establish ‘but for’ causation
for an award of lost profits, the patentee is entitled to a reasonable royalty award. Thus, a
damages award may be split between lost profits and a reasonable royalty. For example, lost
profits may include lost sales for which the patentee had manufacturing capacity while a
reasonable royalty may be based on additional sales which exceeded the patentee's
manufacturing capacity.”).

66) Cecil D. Quillen, Jr., Income, Cash, and Lost Profits Damages Awards in Patent Infringement
Cases, 2 Fed. Circuit B.J. 201, 202 (1992) (“The patentee did not have sufficient manufacturing
capacity at the commencement of the infringement to manufacture additional product, but, in the
‘but-for’ world, would have anticipated the need for additional manufacturing capacity to support
additional sales ...”); Brent Bersin & Lance Morman, Overview of Intellectual Property Damages

87



A A2 B el 7 B 2
2021 27 AL}

k5] She YollA] Qolelo] ofs) APFEITkRL Waks o] | Hatsick. oA, the e A4S
Zopke 107714 948 4= Qlek. 1Y) ofn] 7ohie B3 9k vt SthEE | FuehE yt
27} Qb % Gl AL 3rhEE ARHE Teoe Aeke] Qs Fshals s1Eo]
3 ARG oo] FoF R WG 4 USlE SRS 71E0E PES AHsof Fek6)

. (@ 2FE=SFHA)-BE7HFB) < (BA7Hs T D)-2A T 4=3HE)

S noFEsTel ) BRI SIS AL 1919 Aol 1 2] Folx WA FA
T4 F712 A, BN S QA oj%7t 28 Hlmslojok k6o

e AR o o |

) IFESFolA BE7IEE SASIeoF it ThlE7 s SAloks AR 5 tIEAR] Aol
A|39] AAA] oJgt vl Al E(non-infringing alternative)?] A2 At AAE-G-8(market
share)9] §tgo]ch.69) AR APFHREES TAR UYEST T YR Ao AFollA A
QIEIth. AiE S0, WAMS v. IGT Ao ML B IYEsF 5 75%°0 Histol= Yol Q7gst
1, YHA] 25%0] thstod= oA AAER APYSIQITET0) E, Fonar v. GE A4 WY
6007l 5 7570l tistol= Yol o g APgstal YA 525700 distole= &2 AAlmE AMgst
At7D F, UGS F HRe] APFER-ER Qe APYER] 2 UHA] SRR A AAm

o ofs] AVgE= Foleh72) BIYSRABS] ERIR Q1T FEIAE Qo] ThARle] & FiEA

in the United States, 43 Les Nouvelles 248, 250 (2008) (“This factor requires that the patent holder
demonstrate it possessed or could have readily obtained the requisite manufacturing capacity to
have produced and sold the additional infringing units.”).

67) Patent Damages Law and Practice § 2:55 (“The patent owner's MARKETING AND
MANUFACTURING CAPACITY should be sufficient to cover the demand for the product. The
demand is calculated as the sales of the patent owner plus the sales of the infringer. The patent
owner's marketing and manufacturing capacity must have been sufficient to have made the
number of sales it claims it would have made but for the infringement; i.e., its claimed lost sales
plus the sales it did make.”).

68) Joel Meyer, State Industries v. Mor-Flo and the Market Share Approach to Patent Damages: What
Is Happening to the Panduit Test?, 1991 Wis. L. Rev. 1369, 1396 (1991) (“What is relevant is that
the patentee establish a continued demand for its product, a clear indication of its profit margin,
and finally the manufacturing capacity at least to make its market share of sales.”) (emphasis
added).

09) A5 - ], "5l AsjadolA BXs] AR 2 AEGES 2835 Aol AFF7, FoRsEt Al16
H A3=E, FAdisty HotA 4, 2015.

70) WMS Gaming, Inc. v. International Game Technology, 184 F.3d 1339, 1360-61 (Fed. Cir. 1999).

71) Fonar Corp. v. General Elec. Co., 107 F.3d 1543, 1552-53 (Fed. Cir. 1997).

72) Robert S. Frank, Jr. & Denise W. DeFranco, supra, at 289 (“Similarly, lost profits may be split with
a reasonable royalty based on a market share analysis.”).
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73) Compare BIC Leisure Products, Inc. v. Windsurfing International, Inc., 1 F.3d 1214 (Fed. Cir.
1993)(60-80% 7S TAR dAo]d o3t 43S HH H3gF AH)); Good Technology Corporation
v. Mobilelron, Inc., 2015 WL 3882608, at *5-*7 (N.D. Cal. 2015) (53] ##2] A|&o] m]119] A|EHT}
28 WA ovl] HiX= H, 91 ARt s AP AR thsiA® SEEHA] Eotiths Aol <A
olo] QAQIAAE AYoA] L2 AH) with Akamai Technologies, Inc. v. Limelight Networks, Inc., 805
F.3d 1368, 1380-81 (Fed. Cir. 2015)(¥19] XafiAlEo] E51HA] AlEel vlsf §Hgto & = lont
A AZ7PL g Aol HiEEAQS By, 11 7HEAE BEgste] mil FETF F 25%S SAIRE AF
. = 75%= AIHAIE Q1S AE); Everlight Electronics Co., Ltd. v. Nichia Corp., 2014 WL
4707053, at *5 (E.D. Mich. 2014) 7FAA7F 40%%1 ol ZASto], Wi FedsF 5 22.5% WA 37%1
tief] dAolQof sl AFgE 4= vt S YuS AETIe Fo] TAR AEH AH).

74) King Instruments Corp. v. Perego, 65 F.3d 941, 953 (Fed. Cir. 1995).

75) Ned L. Conley, supra, at 368 (“Logically, the patent owner should be required to show that it had
marketing capacity as well as manufacturing capacity.”).
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80) Mentor Graphics Corporation v. EVE-USA, Inc., 851 F.3d 1275, 1286 (Fed. Cir. 2017) (“For sales
in which the patentee cannot prove the elements necessary to establish entitlement to lost profits,
the statute guarantees the patentee a reasonable royalty for those sales.”).

81) Crystal Semiconductor Corp. v. TriTech Microelectronics Intern., Inc., 246 F.3d 1336, 1354 (Fed.
Cir. 2001) ("A patentee receives a reasonable royalty for any of the infringer's sales not included
in the lost profit calculation. Thus, a patentee may obtain lost profit damages for that portion
of the infringer's sales for which the patentee can demonstrate ‘but for’ causation and reasonable
royalties for any remaining infringing [sales].”).

82) State Industries, Inc. v. Mor-Flo Industries, Inc., 883 F.2d 1573, 1577 (Fed. Cir. 1989) (“[Tlhe
award may be split between lost profits as actual damages to the extent they are proven and a
reasonable royalty for the remainder.”).

83) Minco, Inc. v. Combustion Engineering, Inc., 95 F.3d 1109, 1119 (Fed. Cir. 1996) (“The Patent Act
permits damages awards to encompass both lost profits and a reasonable royalty on that portion
of an infringer's sales not included in the lost profit calculation.”).

84) Warsaw Orthopedic, Inc. v. NuVasive, Inc., 778 F.3d 1365, 1374 (Fed. Cir. 2015) (“At least with
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respect to any particular sale, a patentee is entitled to either a reasonable royalty or lost profits—
not both.”).

85) Roy J. Epstein, The Market Share Rule with Price FErosion. Patent Infringement Lost Profits
Damages After Crystal, 31 AIPLA Q.J. 1, 4 (2003) (“The logic of State Industries therefore treats
each infringing sale in the relevant market as either a lost sale for the patent holder or a basis
for a royalty payment.”).

86) 2G4 5, ¥ AFEH HIA, 2499,

87) ﬁ%ﬁ’qi AR & Qe A= dE S0 #5Z4E5]7F FRAND SeRZ E43fjof k= Y A dH,
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89) Kori Corp. v. Wilco Marsh Buggies, 761 F.2d 649, 653 (Fed. Cir. 1985).

90) Ned L. Conley, supra, at 367 (“It is clear that to prove its capacity to make the infringer's sales,
the patent owner does not have to show that it had a plant ready and existing.”); : Kearns v.
Chrysler Corp., 32 F.3d 1541, 1551-52 (Fed. Cir. 1994) (“To recover under [the Panduit] test, the
patent owner must prove - manufacturing and marketing capability to exploit the demand --").

91) olfES LA P2 S (subcontract)E F01 BAFD 5= Atk olfE AitsdS I AR
Gyromat Corp. v. Champion Spark Plug Co., 735 F.2d 549 554 (Fed. Cir. 1984).

92) E5| A} A AES 245101 A2 AH|E Lufste] YAsES g3 4= 9Iqlttal A4S AH): Livesay
Windows Co. v. Livesay Industries, Inc., 251 F.2d 469, 473 (5th Cir. 1958).
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